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In the United States Court of Appeals 
for the District of Columbia 

April Term, 1938 
__ 

No. 7060 | 

Willie Brown, appellant j 

v . j 

United States of America, appellee 


brief on behalf of appellee 


STATEMENT OF FACTS 

The appellant has been convicted of rape And 
sentenced to serve not less than three nor more 
than ten years in the penitentiary. 

The trial began on Monday, October 11th, 1937, 
and lasted until Thursday, October 14th, l937, 
when the jury returned its verdict. At the trial 
the testimony for the Government tended to prpve 
that on the night of July 31, 1937, the appellajnt, 
who was a stranger to the complaining witness, ac¬ 
costed her on the street, lured her into an alley 
and there raped her under circumstances of great 
brutality. The complaining witness was fourteen 
years old at this time. On August 6,1937, the coin- 
plaining witness chanced to see the appellant as he 
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walked along the street and she immediately recog¬ 
nized him as her assailant and caused his arrest. 
She positively identified him at the trial. He was 
also positively identified by a friend of the com¬ 
plaining witness who had been with her at the time 
the appellant accosted her. 

In rebuttal of this testimony the appellant pro¬ 
duced six witnesses who gave testimony tending to 
prove that at or about the time of the assault, the 
appellant was working in Beck’s Seafood Restau¬ 
rant in Washington. This restaurant was about 
seven blocks from the scene of the assault. It ap¬ 
peared, moreover, that the appellant lived only one 
block from the alley where the assault took place 
and that in walking home from his work the ap¬ 
pellant usually passed the scene. 

After the case had been submitted to the jury 
and they had deliberated for approximately one 
hour and a half, they sent word to the Court, 
through the Marshal, that they wished to hear fur¬ 
ther evidence concerning the exact time when the 
report of the rape involved had been made to the 
police. At a conference with the Court it was 
agreed between counsel to submit such evidence to 
the jury. Counsel for the appellant stated, how¬ 
ever, that since this new evidence was to be pro¬ 
duced, he felt that he should be given time to 
examine it and to subpoena further witnesses on 
behalf of the appellant if they appeared to be nec¬ 
essary. Counsel for the appellant suggested, 
therefore, that in fairness to the appellant, the 
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trial should be adjourned until the following morn¬ 
ing. This entire colloquy took place out of the 
hearing of the jury. The appellant’s request for 
delay being acceded to by the Court and the Dis¬ 
trict Attorney, the Court instructed the jury that 
they might separate and return at ten o’clock the 
next morning. The record shows that the follow¬ 
ing then occurred: j 

Thereupon, and before the jury separated 
or left the custody of the Marshal, the Dis¬ 
trict Attorney stated in open court in the 
hearing and presence of the defendant qnd 
his counsel that the District Attorney wished 
it clearly understood that the action of the 
Court in the premises was being taken w!ith 
the express consent of the defendant dnd 
his counsel; that the Government had avail¬ 
able the necessary evidence and was pre¬ 
pared immediately to place it before the 
jury. Counsel for the defendant thereupon 
stated that he and the defendant consented 

I 

to the action of the Court in adjourning the 
trial and excusing the jury until the next 
day (Bill of Exceptions, Page 7). 

On the following day the Government produced the 
evidence requested by the jury, and the defendant 
called a final witness in support of his alibi. After 
further deliberation the jury returned with a ver¬ 
dict of guilty. 

The appellant contends on this appeal thai it 
was error for the Court to allow the jury to sepa¬ 
rate after the submission of the cause. It is hot 
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contended that any improper communication or in¬ 
fluence reached the jury, the argument being that 
the mere separation, without more, was prejudicial. 
The appellant also suggests that the evidence does 
not support the verdict. 

ARGUMENT 

A 

It is submitted that the separation of the jury,, 
under the circumstances of this case, was not preju¬ 
dical error. 

The ancient common law authorities agreed that 
by “the law of England, a jury, after the evidence 
given upon the issue, ought to be kept together in 
some convenient place, without meat or drink, fire 
or candle, which some books call an imprisonment,, 
and without speech with any, unless it be the bailiff, 
and with him only, if they be agreed.” Co. Lit. 
277; McHenry v. United States, 51 App. D. C. 119, 
276 Fed. 761; Wharton, Crim.Proc. (10th Ed. 1918) 
Sec. 1754. 

There are in this country some old cases holding 
that in a capital case it is error to allow the jury to 
separate at any time, even with the consent of the 
defendant. Woods v. State, 43 Miss. 364 (1870); 
Wesley v. State, 30 Tenn., 502 (1851). In this jur¬ 
isdiction, however, it is settled that even in a capi¬ 
tal case and over the objection of the defendant 
the court may allow the jury to separate. McHenry 
v. United States, 51 App. D. C. 119, 276 Fed. 761. 
In the McHenry trial the separation occurred prior 
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to the submission of the case, and this Court has 
never been called upon to decide whether separa¬ 
tion may be permitted after submission. It has 
been held in other jurisdictions, however, that in 
cases not capital at least the court may permit such 
separation, and a new trial will not be granted as 
a consequence unless the defendant proves that im¬ 
proper influence touched the jury. 

Lucas v. United States, 271 Fed. 405 (C. 

C. A. 8th) cert. den. 258 U. S. 620. Cseej i^sc 

Morgan v. United States, 31 F. (2nd) 385 
(C. C. A. 7th) cert. den. 286 U. S. 556. 

Johnson v. State, 190 Ark. 979, 82 S. W. 
(2nd) 521. 

Newton v. State, 189 Ark. 789, 75 S.jW. 
(2nd) 376. 

Wharton, Crim. Proc. (10th Ed. 1^18) 
Sec. 1764. 

See Kelly v. United States, 297 Fed. 212 
(C. C. A. 9th); Bilodeau v. United States, 

14 F. (2nd) 582' (C. C. A. 9th) cert, den.! 273 
U. S. 747. 

InfesJas v. United States, 31 F. (2nd) 385 (Cf. C. 

A. 7th) cert. den. 286 U. S. 556 the defendant jwas 
eonvicted of aiding and abetting another in ab¬ 
stracting funds from a bank, a member of the fed¬ 
eral Reserve system. On motion for a new tidal, 
the defendant filed the affidavit of a juror, setting 
forth that after the jury had retired to consider of 
its verdict, and while it was still deliberating, the 
juror, with the permission and in the presence of 
the bailiff, had telephoned a Catholic priest; ihat 
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the priest had thereafter appeared in the quarters 
occupied by the jury; that the juror and the priest 
went into the room of the bailiff; that in that room, 
while the juror and the priest were the only persons 
present and the door was shut, the priest gave the 
juror communion. The motion for a new trial was 
overruled. On appeal it was insisted that: 

* * * the court erred in failing to re¬ 

quire the Government to rebut the presump¬ 
tion of harmful error arising from the fact 
set forth in the affidavit of juror Boecker. 

The Circuit Court of Appeals affirmed the judg¬ 
ment, saying: 

The most that the affidavit in the instant 
case shows is that the priest administered the 
sacrament of communion to the juror. 
While the action of the bailiff in permitting 
this to be done was reprehensible, a violation 
of his oath as bailiff, and cannot be too 
severelv condemned, we are not able to see 
how it in any way influenced the jury in 
their deliberations or affected the verdict 
returned. 

The Court distinguished Mattox v. United States, 
146 U. S. 140, pointing out that in that case the 
trial court had erronously refused to consider affi¬ 
davits tending to prove that highly prejudicial 
communications had reached the jury. 

In Johnson v. State, 190 Ark. 979, 82 S. W. (2nd) 
521, the defendant was convicted of larceny. In 
affirming the judgment the Court said: 
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Appellant’s next assignment of error f(j>r a 
reversal of the judgment is that appellant 
was prejudiced by allowing the jury to sep¬ 
arate after they had deliberated for sevjeral 
hours and to return and resume the coiisid- 

I 

eration of the case after being separated 
about fifteen hours. It does not appear that 
the jury was subjected to any undue influ¬ 
ence during the period of separation or that 
any of them were guilty of any misconduct. 
That appellant was prejudiced cannot be 
inferred from the fact that they stood five 
to seven when they separated, and that jthey 
returned a unanimous verdict of guiltjy in 
a short time after thev resumed the coiisid- 
eration of the case. 

In Newton v. State, 189 Ark. 789, 75 S. W. (Sjhid) 

I 

376, the defendant was convicted of murder and 

i 

sentenced to imprisonment for life. On appeal he 

I 

urged that the trial court had erred in permitting 
the jury to separate after the final submission of 
the case. The Court held, construing the applica¬ 
ble statute, that where the trial court orders a jury 
in a criminal case to be kept together, and the^ are 

l 

exposed to improper influence, the burden is ljipon 
the State to show that no such influence occurred; 
but the “rule is otherwise where a Court exercises 
its discretion in permitting the jurors to separate. 
In such cases the burden is upon the defendant to 
show that they were improperly influenced by the 
exposure.” 

i 

i 

i 
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Wharton, Crim. Proc. (10th Ed. 1918), Sec. 1764, 
states flatly that the rule with respect to cases in¬ 
volving felonies not capital is that separation of 
the jury after submission of the case is within the 
discretion of the court and the burden is upon the 
defendant to prove that he has been prejudiced. 

The appellant argues that the fact that he con¬ 
sented to the separation of the jury is immaterial, 
since his agreement was coerced by the fear of 
offending the jury. The record shows, on the con¬ 
trary, that the appellant’s consent was entirely free 
and voluntary. Counsel for the appellant re¬ 
quested, out of the presence of the jury, that the 
trial be adjourned until the following morning. 
Thereupon the Court, on its own motion, instructed 
the jury that they might separate until the next 
morning. The District Attorney then articulated 
what had already been tacitly understood, by re¬ 
questing and obtaining the express agreement of 
counsel and the appellant to the separation of the 
jury. The jury were not given to understand that 
their convenience and comfort depended upon the 
consent of the appellant. Under these circum¬ 
stances it would seem a perversion of justice to 
hold that the appellant’s express stipulation was 
inoperative because of some coercion which is now 
imagined but which clearly did not influence the 
appellant at the time. 

In Thompson & Merriam on Jurys, Sec. 394, the 
learned authorities state that in certain situations 
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a defendant may be reluctant to refuse his consent 
to a separation; that: 

To refuse his consent might excite a feeling 
in the breasts of the jurors adverse to hjm. 
But this rule■ obviously has no just applica¬ 
tion to a case where the separation takes 
place in consequence of a request made by 
the accused for a suspension of the trial, 
for his indulgence or benefit; or to a case 
where the consent of the prisoner to a sep¬ 
aration is tended voluntarily, and without 
any solicitation. [Italic supplied.] 

In Keith v. Comm., 195 Kv. 635, 243 S. W. 293 
the Court held that although a statute required the 
jury to be kept together in charge of an officer after 
the case was submitted, the defendant by his mere 
failure to object had consented to a separation after 
the submission and thereby waived the error. 

In Smith v. State, 59 Georgia 513, with the de¬ 
fendant’s consent, the jury dispersed after agree¬ 
ing on its verdict, and the foreman returned the 
verdict the next morning. The Court held that 
such consent was effect to cure any error. 

The case of Dowling v. United States, 41 App. 
D. C. 11, is apposite toi the situation here involved. 
In that case the defendant was convicted of forgery. 
This Court said on appeal: j 

It appears that when the trial had closed, 
and the jury had been instructed, the court 
suggested that the jury could take with it to 

i 

i 

i 
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the jury room for examination the books of 
the firm of Knott & Holer and the cheeks 
which had been introduced in evidence. To 
this defendant objected, whereupon the court 
suggested that the books and cheeks could be 
examined by the jury in the court room be¬ 
fore retiring to the jury room, to which 
counsel for defendant responded, “Very 
well.” When the examination was com¬ 
pleted, counsel for defendant interposed an 
objection and exception to the action of the 
court. The government had properly 
offered on the trial to prove certain entries 
in the books, to which counsel for defendant 
had objected, and had insisted that the books 
be introduced in evidence, which had been 
done. The books were therefore in evidence 
by request of defendant, and submitted to 
examination by the jury with his consent. 
It was error for the court to permit the jury 
to examine the boohs in the court room after 
the case had been submitted, with the general 
admonition to consider only those entries 
bearing upon the case, and it would have 
been equally improper to have permitted the 
jury to take the books to the jury room. 
The books undoubtedly contained entries 
material to the issues in the case, but the par¬ 
ticular entries should, have been pointed out 
to the jury at the proper time by a compe¬ 
tent witness from the witness stand. But, 
however irregular the proceeding, defendant 
cannot be heard to complain. A defendant 


I 

in a criminal case will not be permitted to 
lay a trap for the court, and, after the court 
has become ensnared, claim prejudicial 
error, because the court did what he re¬ 
quested or assented to. The objection caifne 
too late. [Italic supplied.] 

It may also be observed, in considering this as¬ 
pect of the case, that if the defendant can waive jhis 
right to a trial by jury, Patton v. United States, 
281 U. S. 276, it is difficult to understand why! he 

I 

cannot properly consent to the separation of the 
jury. 

It is submitted finally, that to reverse the jutlg- 
ment in this case on the technical ground suggested 
by the appellant, with no showing that he has been 

i 

prejudiced by the separation of the jury, would be 
to place form above substance and to achieve a re¬ 
sult both unreasonable and unjust. A jury is se¬ 
cluded, if at all, only to prevent the operation upon 
them of extraneous and improper influences. I?his 
Court has held, however, that even in a capital case, 
it may be presumed that prior to submission of the 
case to the jury, the jurors will do their duty and 
insulate themselves from extraneous influences. 
McHenry v. United States, 51 App. D. C. 119, 276 
Fed. 761. In fact the jury system is based upon 

I 

the assumption that jurors are honest and Con¬ 
scientious. It seems a fallacy to say, therefore, 
that this presumption ceases to exist at the moment 
when the case is finally entrusted to the jury, and 
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that some new and insidious influence then comes 
into play, rendering the jurors peculiarly suscep¬ 
tible to infection and corruption. In short, if a 
jury can be trusted at all it should be trusted 
throughout the trial, and a judgment should not be 
disturbed unless the prisoner can show that this 
trust has been abused. 

It may be suggested that the instant case is a capi¬ 
tal case, Sarnelo v. United States, 44 App. D. C. 
508. This can hardly be true, however, since the 
death penalty is not involved; and in any event 
this Court has held that the jury will be presumed 
honest even in a capital case. 

In this connection the language of Mr. Justice 
Holmes, in Holt v. United States, 218 U. S. 248, is 
significant. In that case the defendant was charged 
with murder and the jury was allowed to separate 
during the trial. On motion for a new trial, coun¬ 
sel filed an affidavit stating that members of the 
jury had said to him that they had read the daily 
papers with articles on the case, while the trial was 
going on. Assuming that the affidavit stated the 
facts, the court denied the motion. In affirming 
the conviction, the Supreme Court said that the 
matter involved “the question how far the jury law¬ 
fully may be trusted to do their duty, when the 
judge is satisfied that they are worthy of the trust. ” 
The Court added: 

We are dealing with a motion for a new trial, 

the denial of which cannot be treated as more 


13 


than matter of discretion or as ground for 
reversal, except in very plain cases. Mattox 
v. United States, 146 IT. S. 140. See Holm¬ 
gren v. United States, 217 IT. S. 509. It 

I 

would be hard to say that this case pre¬ 
sented a sufficient exception to the general 
rule. * * * If the mere opportunity for 

prejudice or corruption is to raise a pre¬ 
sumption that they exist, it will he hard to 
maintain jury trial under the conditions of 
the p'esent day. [Italic supplied.] 

B 

I 

The appellant suggests that the verdict was con¬ 
trary to the evidence. The appellant, however, [was 
positively identified by two credible witnesses as the 
perpetrator of the crime involved. The evidence 
that the appellant was elsewhere at the time the 

I 

crime was committed created at the most a conflict 
of evidence, which was resolved against the appel¬ 
lant by the jury. In this situation this Court 
should not interfere. 

Preston v. United States, 65 App. D. C. 
110, 88 F. (2nd) 702. 

Bostic v. United States (App. D. C.)^ 94 
F. (2nd) 636. 

Fraina v. United States, 255 Fed. 28i, 34 
(C. C. A. 2d). 

Matthews v. United States, 192 Fed. 490, 
495 (C. C. A. 8th). f ' 
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CONCLUSION 

In conclusion it is submitted that the appellant 
was accorded a fair trial, that the evidence sup¬ 
ports the verdict, and that the judgment appealed 
from should therefore be affirmed. 

Respectfully submitted. 

David A. Pine, 
United States Attorney. 
Roger Robb, 

Special Assistant to the United States Attorney. 
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